el 10

WILLIAM J. SCOTT
‘ATTORNEY GENERAL
STATE OF ILLINOIS
'SPRINGFIELD

Jmmmxy 10, 1979 -
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PENSIONS:

Effect of Pension Cada
Fevision on Vested Rights

L_J

Michael L. Mory
Bxecutive Secretary
State Employees® Retiremen
1201 south Fifth Street
Springfield, Illinois 62705

Dear Mr. Mory:

Act, hy \aning thm' by in which State emﬁlcynaa' compensation
is cons i:x~wkfem'§u ~ion_calcuiafian purposes, may result in

' 'Br some amployeeé than they would have re-
ceived otherwise. Your concern is whether these changes may
diminiaﬁ of impair employees' vested righta which are protected’

by article XIII, séction 5 of the Illinois Constitution of 1970,
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The nw Act makes two sets of changes in f:i)e method
of considering compensation for pension purposes. The first ;
applies only to State empléjees who work fewer than: fif?:een
days in an average month and sre paid on a per diem basis; the
second applies to all state employees. o |

The pensims of; smté e@lweea are now. é'alculéted
on t:he basis of "final average compensation® (raferred to as
”average final compenmtim" 1:\ the Illinois }?ens&m Code before
the amendments). Por ful,lutimee'_mplayass. this is based on
actuéi} monthly péy during four of their last ten years of
s‘ewice. as will be discussed below. Until revised by Public
Act 80-841, however, section 14-119 of the Illinois Pension
Code (Ill, Rev. Stat. 1975, ch. 108 1/2, par. 14~119) contained
a more favorabla proviss.m fox the compntatim of average final
cumyensatim for paxt-time par diem amployaes. Section 14-119
pxovme& in pextinent part as follems:

o " ew
* % ¢ for any paraen employed on a per diem
basis for an average of fewer than 15 days per month,

- the average final compensation per month shall be
: mutsa by &ividlm the amnt of hin earnings

pariod is :l.zmgex thm 10 years, in which evsnt his

average final compensation per month shall be computed
by dividing the amount 6f his earnings during the last
10 years of his period of employment by the number of
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nonths of service credit xweiva& by him for
semviea in tma 10 yaars,* (mphasis added.)

Undar t!w ahm languaga. ewlayeaa ware allowaé. to combine
fraatiml mmths which thaey !\ad wm'm mrer a period af up to
10 yem:s. whe total amunt af pay rewivnd tm the atate ior
those fraat;ional mntha waa then txeatad for peasim purposes
as if i.t had haen eaxmd durim a cmtiguous pexioa of four
calendar yeaxrs. | |

Public Act 80-841 simply deleted this favorable pro-
_viaim fmr p#z*t--iinw e@lmaa mid per 'diemv.' 'meir pmaima.
1m thwe of full-time State emgloyuas. ara now to ba calculated
on the baais of aatnal eamings auri.ng 2 aalenﬂar perind of four
years, Under the new mthca of <=a1cu1at:im. a pmr diem mloye«a
who earné $50 per day an avamge of five days per month during
the £aur~yeaz: period wii.l hava “final average ecmpennatim" of
$250 per mmth, This amount is a fraction o:E what an mployw'a
”average ﬁ.nal emmsatim" mm !uwe been under the ola
_prwisio_n.

The second czhanqe. as noted, applies to all State
mployeea. méer the previous seatian 14-118 of the Ilunois .
?enaim cods (1:11. Rev. stat. 1975, ch. 108 1/2, par. 14-113),
_"aamable eompansatim‘. on which "avexage £final mensati.m“

was hassd. cmisteﬁ cnly of mgulax pay and excluded any
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overtime pay an employee may have received. New section
14-103.10(b) (1ll. Rev. Stat. 1977, ch. 108 1/2, par.
14-103.10(b})), however, includes overtime pay "[f)or periods
of service on and after January 1, 1978" within the definition
of “compensation®.

In an apparent move to prevent employees eligidble for
overtime pay from unduly swelling their pensions by doing large
amounts of overtime work in the fourth year, the General
- Asgembly limited the amount of compensation paid during the
fourth year, which may be comsidered for pension purposes.
Section 14-103.12(a)3 (Ill, Rev. Stat. 1977, ch. 108 1/2, par.
14-103.12(a)3), which contains the limitatien, provides as
follows:

¢ ® « *» provided that .(3) for purposes of a
retirement annuity the average compensation for the
last 12 months of the 48-month period shall not
exceed the final average compensation by more

than 25%.°

FPor illustration, if an employee received $9,000 in
ecach of the first, second and third years of the employee's
four-year measuring period, and $13,000 the last year, the
employee's total pay for the four-year period would be §$40,000,
and the average thus would be $10,000. But since $13,000 is
more than 25 percent above $10,000, not all of the fourth year's

pay can be considered for pension purposes.
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’ This change would have raised no constitutiomal
questions if the limitation on the amount of fourth-year pay
which oan'b,,ev conaidered 2’& pension pﬁrpcses_ aﬂféeted only over-
time pay. m that case, the General naaeabiy'wwlé sinply
have put: a limitation on what inclusion of overtime in the
definition of ameusétﬂm: had 'gmntad-_i.' The new Act, however,
is not so limited. If a State employee happened to receive
$9,000 eaczh of the first three years and then was appointed to
a | 3;,‘31,’.00_0 position the fourth year, the limitation would apply
just as much as if the extra memey had come from overtime work.
Thus, ‘each of the changes described above may cause the amount
of some employees' “final average cwnsa_tiqqﬁ.t@_be less than
it éthaxgwiae would have been. |
| | Your questions are ss follows:

*l. Does the 25% zastrictim contained i.n ‘Section
14-103.12 of rublic Act 80-841 represent a
diminishment of benefits if applied to the final

" average compensation calculation effective January
1, 19787 8ince the definition of compensation
continues to be base pay for periods prior to
January 1, 1978, a no answer to this guestion
could mean m&uctmn of pre-January 1, 1978
earnings used for benefit purposes..

2. If the answer to guestion #l is yes, could the 25%
restriction be applied only to earnings received
aftexr January 1, 19787 A yes answer to this

' question would, in easence, mean that the 25%
linmitation could only be appued if the total 48.
‘month period consisted of eaxnings received after
Januarxy 1, 1378.
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3.

R P

5.

If the answer to question #2 is no, would it
follow that the 25% limitation could only be
applied in the case of a state employee first
entering service after Januwary 1, 19787 .

As to per diem employees working less than 15
days per month, does elimination of the special

- accumulation provision from Public Act 80<841

represent a diminishment of benefits for such an
employee who entered state service prior to

V.)‘anuary 1, 1978?

If the answer to qmstim #4 1s yes. sheuld the
System, in essence, interpret the existence of

a savings clause in Public Act 80-841 and :
grant the accumulation of earnings: as currently
provided in Section 14-119 to any qualifying per
diem employee who entered state service prior to

,J’anuary 1, 19782°®

The basic questi.m is whether the amndmant viclatea

article XIII. secticm 5 of tl'm Illine:l.s Cmstitutian of 1970.

which provides as follows:

“Nenbexrship in any pension or retirement system

of the State, any unit of local government or school
district, or any agency or ingstrumentality thereof,
shall be an enforceable contractual relationship,

~ the benefits of which shall not be diminishad or

impaired.® | »
This provision was’ intro@uc?edi on the floor cf"__the Comstitutional

Convention in 1970, and therefore was not discussed ‘in a

committee >report'. The '_étatgmmt of Ltsf' intande'd purpose that

is most relevant to tha _preaant. question was made by Delegate

Kinney, cne of ;Lt_s proponents (W' Record of Proceedings, Sixth

Illinois Constitutional Convention at 2931 - 2932).




"% %% [We thought that it would be quite

fadr if » person undertook employment under a
gtatute that provided for a contingency for lowering
the benefits at some future time, that this was,
indeed, the contract that he had accepted. All we
are seeking to do is to guarantee that people will

- have the rights that were in force at the time they
entered into the agreement to becoame an mmployae,
and as Mr. Green has said, if the benefits are $100
a mopth in 1971, they should be not leas than $100
a month in 1990.%

'I‘his zathet stringent interpretation seems to Amply that any
changa reducing benefits can talw effect mly as to pemena who
enter State employment aﬂzar t:he date of the c.baaga. "

The Xllinois cam decision most rea.avant to this
point is peters v. Ci (1974), S7 111, 24 142.

The statute governing firemen's pemsiong, somewhat like the Act

involved here, provided for increasing a fireman's pension by
one percent of a certain base rate for each year of service
beyond 20 yea:w. tmlika the present simat!.an in which the ‘base
rate itseif is patent.&auy being changed (by c:hanging "t'mal
average Waattm”). that case inénlvad a restriction on the
number 6£ additional years of service a ﬂramazi could put in
caused by a reduction in the mandatory retirement age from 65 to
63. ‘Thus, Peters does not settle the present question. But

"the'_ court's opinion in that case is significant because it seems,

in the following language, to interpret the comstitutional pro-
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vision less stringently than qu. K:I.may in the canvem:im
(57 m. zd at 151 to 152‘):

LN B 3

"% % * The debate on the provision (4 Proceedings
' 2925-2933) indicates 3 general intent to protect the
 pension benefits of public employees, but, other than
concern that vested rights not be defeated by reason
of the failure to provide necessary funding, reflects
‘uncertainty as to the scope of the restriction which
the aec:tim: iwomd on legislative bndias ‘

B A BN
% % & Prom our review of the émsﬁ'i._ﬁutiml debates

and the authorities, we conclude that the puxpose and.
intent of the constitutiomal provision was to hmure

that pension rights of public employees which had
beeg gaxned should not be 'diminished or i.mpairaa‘

but that it was not intended, and did not serve, to
prevent the defendant City from reducing the o
maximum retirement age, even though the reduction
night affect the pemﬂ.ma vhich plaintiffs would
ulttmataly hava received.” (Emphasis a&ded )

o The ap@li.cation of these pri.miplas te the 25 parcent
li.mitation on fcmrth—yaax pay is mlauvely aimp.‘w. 'x'hm is
no. earned xtght to i.nc:aasa one's nexwim 'hy bemg appointeﬂ to
a higher pas.d msitim i.n the lagst of the fm masu:ing yeam.
such an avont is cmtingent and merely spaculative. uorewax.
as mentioned above, .emplqypeg caum not before Ja_mua:y 1, 1978,
increase t:hefu; pensim by _acing ovextm work, b_ocsause overtime
pay was not counted for pension purposes. The only possible
constitutional infirmity would be in applying the new 25 pexcent




limitation to pay received before January 1, 1976.‘,mhns,1
although new aeetion_1§leg,12 is notAhy its terms limited to
campengation received after the effactive date of thé Act, it
should be so interpreted 1ng¢tdéz,to,avoid uncohstitntiqnality.
Therefore, in an#wgr to guestions 1; 2;,apa 3, it
is my opinion thét.thm 25 percent restrictiqh.ﬁay be applied
only to earnings :écetvéd_é!ié:‘aannary\1,'1978;f‘Héwévér.'l
do not agree that this méans thaﬁ_tha 25 percent limitation
cﬁ#ld_only3he applig& if the total 48-month period consisted
of earnings received after Jamuary 1, 1978. The limitation
‘applies ohl& to earnings received in the last year. 7hus,
although it must be éppliqﬁ p:apoxtiouatgly bétﬁhen.aanna:y 1,
1978, and January 1, 1979, the limitation may be applied in full
atter’aanﬁéry 1, 1979. ?uttharﬁowa..thé'rastriutian aﬁplies to
all state.ngleyaes, not. just those who stattgd a£taz Januaxyll,
1978, - |
The'aamn analyeis applies to your fourth question
reiating to the per &ieﬁ'eﬁployee. lais'garbéé pension may not
be diminished. If he had earned a right to a pénsioh'on‘aanaaty
1, 1978, the amount of that pension may not be reduced by

changing the method of calculation. Thus, a person retiring
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after January 1, 1978. whosa penaion vested. priar to that date.
is entitled to a pension at leaat as great as {f he had retired
on Decembex 31, 1977, calcnlated on the old basis. Anyhody
who did not havu a pansian vested on January 1, 1978, would
have a pension calculated qnder the new method.

-very tru;y yours,

ATTORNEY GENERAL




